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David helps organizations and companies navigate the worlds of tax exemption,
charitable programs, and philanthropy. His practice includes tax advice for tax-exempt
organizations; corporate governance; compliance with solicitation and charitable trust
rules; and business transactions involving nonprofits and nonprofit healthcare, with a
special focus on emerging issues at the intersection of charity and technology. David
has represented publicly traded companies involved in philanthropy; hospitals and
medical research organizations; universities; arts organizations and museums, private

foundations: and trade associations.
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Our Agenda Today

Federal Tax Law and Nonprofit Advocacy

* Nonprofits and lobbying
« Nonprofits and political activities

Case studies
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ad ® vo ® ca @ cy:
the act or process of supporting a
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Lobbying Overview

No limitation on section 501(c)(4)

Two sets of rules for section or 501(c)(6) organizations,

501(c)(3) organizations: provided it furthers their exempt

purposes

'Private foundations are prohibited from attempting to advocate for or
against specific legislation (“lobbying”), with limited exceptions.

» May make grants to public charities that engages in lobbying if the grant is: (i) for the general
support of the grantee, or (ii) for a project with a non-lobbying budget in excess of the grant.

N J
e : " R
Public charities may lobby, so long as:
 Lobbying is not a “substantial part “of their activities; or
» A Section 501(h) election is in effect allowing spending on lobbying up to certain percentages
of the charity’s operating budget.
N J
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What is lobbying?
Ehihe

vy

= |[n general
= Carrying on propaganda; or

= Otherwise attempting to
Influence legislation

= Under section 501(h)

= Specifically defines what
communications constitute
direct or grassroots lobbying
communications for public
charities
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What is legislation?
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= Any act, bill, or resolution of a legislative body (including
foreign legislative bodies)
= Includes any specific legislative proposal, whether or not
introduced
= Any action by the public on a referendum, constitutional
amendment, or ballot initiative

= Legislative action on a proposed treaty or executive branch
nominees

= Legislation does not include actions by an administrative
agency or other executive body



Direct v. Grassroots Lobbying

Direct lobbying —
communication with anyone

Grassroots lobbying — efforts
to affect the opinions of the

iInvolved in formulating
legislation, in which:

general public, where the
communication:

» Reference is made to specific * Refers to specific legislation
legislation and « Reflects a view on it and

e Aview on that Iegislation IS e Includes a “call to action”
expressed
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Presentation Notes
Call to action: 
Tells the recipient to contact a legislator;
States the address, telephone number or similar information of a legislator or staff;
Provides a petition, postcard, etc., for contacting a legislator or staff; or
Identifies legislators who will vote on the legislation and their position on the matter



Grassroots Lobbying: What is a Call to Action?

= A call to action is one of the following:

= Telling the recipient to contact a legislator on the bill;

= Listing the address, telephone number or similar
Information of a legislator or staff;

= Providing a petition, postcard (can be digital or hard copy),
for contacting a legislator or their staff; or

= |dentifying legislators who will vote on the legislation and
their position on the matter

- Without a call to action, advocacy to the public on specific
legislation (e.g., in an op-ed) is not grassroots lobbying!
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Direct v. Grassroots Lobbying

= For an Initiative or referendum, the
public is the legislature es ,

= A communication to the public that
expresses a view on an le vo'l'e
|n|t|at|_ve/referendum IS direct mn“lm
lobbying Invest in YOUR Community

Fogest on B9 T WS T s PE e B0 Spikesd B DR
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Exceptions to Lobbying

= Nonpartisan analysis, study, or research

= An independent and objective exposition of a particular
subject matter

= Can advocate a position, provided there is a sufficiently
full and fair exposition of the facts to enable persons to f RULE
form independent opinions —

= Cannot directly encourage recipients to take action
= Must be distributed in a nonpartisan manner

T e 5 o oy )

> EXCEPTION

= Examination or discussion of broad social, economic,
and similar policy issues
= Cannot address merits of a specific legislative proposal
= Cannot encourage action on legislation

a"

owr.com  BPM 13



Exceptions to Lobbying

= Self-defense — communications with anyone
Involved in formulating legislation in connection
with governmental action that might affect:
= The existence of the charity;
= [ts powers and duties;
= |ts tax-exempt status; or
= The deductiblility of gifts to it

= Technical advice

= Requires a written request on behalf of a government
body requesting technical advice or assistance
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Section 501(h) Expenditure Test

= Under the expenditure test:
= An electing public charity can spend 20% of the first $500,000 of “exempt purpose expenditures” on lobbying

= Permissible percentage declines as exempt purpose expenditures increase with a maximum “lobbying nontaxable
amount” of $1 million

= Grassroots lobbying limit = 25% of total limit

If the amount of exemg nenditures is: Lobbying nontaxable amount is:
< $500,000 20% of the exempt purpose expenditures

>$500,00 but < $1,000,000 $100,000 plus 15% of the excess of exempt purpose expenditures over
$500,000

> $1,000,000 but < $1,500,000 $175,000 plus 10% of the excess of exempt purpose expenditures over
$1,000,000

>$1,500,000 but < $17,000,000 $225,000 plus 5% of the exempt purpose expenditures over
51,500,000

>$17,000,000 $1,000,000
owr.com  BPM 15




Section 501(h) Expenditure Test

* Penalties under the expenditure test:

= 25% excise tax imposed on “excess lobbying
expenditures”

= Revocation if electing public charity “normally”
makes lobbying or grassroots expenditures in
excess of applicable “ceiling amounts”
= 4-year rolling test period,

= Celling amounts = 150% of lobbying nontaxable amounts

owr.com  BPM
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Private Foundation Grantmaking: When a Grant Might
Involve Lobbying

Doe_s the  Does it involve specific legislation?
grant |A1461\4=" « Does the work fall within one of the
Iobbying? exceptions to lobbying?

» General Support Grant: Can the foundation make a
general support grant? OR

* Project Grant: Does the grantee have a budget where the
foundation’s grant does not exceed non-lobbying portion of
the project budget? OR

* Revise Proposal: Ask grantee to revise the proposal OR
* Prohibit Use: Can prohibit use of grant funds for lobbying

If the grant

does involve
lobbying:

owr.com  BPM 17
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Nonprofits
and Political
Activities
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Political Activities Overview

Absolute prohibition on section
501(c)(3) organizations:

 All private foundations and public
charities are prohibited from engaging in
any campaign for or against a candidate
for political office

* Prohibitions applies to both explicit and

implicit support or opposition

 Failure to abide by restriction may result
in revocation of tax-exempt status and
penalty excise taxes

owr.com  BPM

Permissible for section 501(c)(4)
or 501(c)(6) organizations, but
cannot be primary purpose

» Must still comply with federal and state
election laws

* May result in political organization
taxable income
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ldentifying Political Activities

Facts and circumstances
analysis with few bright line
rules
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Key elements

s .
Candidate
» Someone who holds them self, or is proposed by

others, as a candidate for an elective public office;
s need not actually be declared

J

"Public Office

» Characteristics of a public office: created by
statute, continuing, fixed term, oath of office

- J




ldentifying Political Activities

= |[ntervention includes:

= Publicly endorsing a candidate or rating a candidate’s fithess for
office

= Financial contributions to or in-kind support of a candidate
= Biased educational activities or candidate forums

= Any other action that has the effect of promoting or opposing a
candidate

= [ntervention does not include:
= Nonpartisan voter registration drives

= Note: Very specific requirements must be met for a private foundation to make a
grant earmarked for voter registration activities.

= Nonpartisan educational activities
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Nonpartisan Voter Education

/‘ = Nonpartisan, neutral voter education
programs that do not evidence bias for or
../ against particular candidates

= If done correctly, this may include:
= \VVoters guides
= Candidate questionnaires
= Publication of voting records
= Candidate forums

owr.com  BPM
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Issue Advocacy and Political Activities

= |ssue advocacy can constitute political = Factors to consider
activity : Whet-herthe communication identifies a
candidate
= Whether the communication expresses approval

economy i yymigratic freedom , 1ucation @ of a candidate

diplomacy $ structure " military environment . .
= Whether the communication makes reference to

& unemployment ® war healthcare oil _ _
welfare democracy reform taxes voting or the election

= Whether the communication is delivered close in
time to the election

= Whether the issue distinguishes candidates

= Whether the communication is part of an ongoing
series of communications independent of election

= Whether the timing of communication relates to
non-electoral event

Goev
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Individual v. Organizational Activities

= The prohibition against political activities does not apply to staff or directors
acting in their individual capacities

= Caution: Cannot use the organization’s financial resources,
facilities, intellectual property, or personnel for individual
political activities

= Not on company time

= |ndividuals must make clear that actions taken or statements made are
their own and not those of the organization

= Be mindful of email and social media accounts

= “Organizational affiliation for identification purposes only”

owr.com  BPM
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Case
Study #1

Police Funding Initiative

B -PC, a 501(c)(3) public charity working to advance social justice
| causes, helped author and place on the ballot an initiative
prohibiting the use of state police funding to purchase surplus
military equipment. It is holding a rally in support of the initiative
In front of local police headquarters from 3:00 to 5:00 p.m. In
accordance with its permit. The two candidates for mayor in this
locale are divided on this initiative, but it is not a defining issue
In the campaign.

owr.com  BPM 26


Presenter
Presentation Notes
Lobbying. Permissible for a public charity (but not for a private foundation; though a private foundation could provide a general support grant to this organization), provided it is “insubstantial” or consistent with 501(h) election. 

Because this is a ballot initiative, the PC’s activities related to authoring and getting the initiative on the ballot constitute directly lobbying.

Although the mayoral candidates are divided on this issue, unlikely to be considered political campaign intervention; PC has worked on this initiative separate and apart from the mayoral campaign, this isn’t a defining issue in the race, and no other facts suggest that this is a veiled attempt to support or oppose one of the candidates.  


Case
Study #1

Police Funding Initiative

= PC, a501(c)(3) public charity working to advance social justice
causes, helped author and place on the ballot an initiative prohibiting
the use of state police funding to purchase surplus military
equipment. It is holding a rally in support of the initiative in front of
local police headquarters from 3:00 to 5:00 p.m. in accordance with
Its permit. The two candidates for mayor in this locale are divided on
this initiative, but it is not a defining issue in the campaign.
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Case
Study #1

Police Funding Initiative

= PC holds a second late night rally in support of the initiative in front of
local police headquarters without a permit and in contravention of a
local curfew imposed in light of recent social unrest. The rally
coincides with ongoing nightly protests that regularly result in clashes
with the police and forcible dispersion of the protesters. The protest
and rally devolve into violence and property damage, with many
participants being arrested and others being injured.
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Case
Study #1

Side Note: lllegality Doctrine

= |llegal acts are per se unrelated to a section 501(c)
organization’s exempt purposes

= lllegal acts will disqualify an organization from exemption if “substantial”

= Qualitative and quantitate analysis

= Must determine if the activity is properly attributable to the organization

= Rev. Rul. 75-384: An antiwar protest organization whose
primary activity was sponsoring civil disobedience fails to
gualify under section 501(c)(3) or 501(c)(4)

owr.com  BPM 29
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Presentation Notes
To determine when disqualifying activities are present to a “significant extent” (that is, when they become “substantial,” more must be considered than the ratio they bear to activities in furtherance of exempt purposes. The quality of such acts are as important as their quantity. A great many violations of local pollution regulations relating to a sizable percentage of an organization's operations would be required to disqualify it from 501(c)(3) exemption. Yet, if only .01% of its activities were directed to robbing banks, it would not be exempt. This is an example of an act having a substantial non-exempt quality, while lacking substantiality of amount. A very little planned violence or terrorism would
constitute “substantial” activities not in furtherance of exempt purposes


Case
Study #1

DWT.COM

BPM

Side Note: lllegality Doctrine

= If planning any sort of protest, rally, or demonstration:

= Consider communicating plans to local officials in advance, In
addition to obtaining any requisite permits

= Be clear about expected behavior in all communications to

participants, including expectations about masks and/or social
distancing

= May want to clearly define the timeframe for the sponsored
event

30



Case
Study #1

Police Funding Initiative

=SW, a 501(c)(4) social welfare organization with a close
working relation with PC, assembles and distributes a voters
guide detalling the research and policy positions that support
the ballot initiative prohibiting the use of state police funding to
purchase surplus military equipment and identifying which
candidates for state and local office support the initiative and
which oppose it.

= Political campaign intervention?
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Case
Study #1
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Police Funding Initiative

=CEO, PC’s chief executive and a well known civic leader, pens
an op-ed in support of the ballot initative that runs in the state’s
most widely distributed newspaper. The byline identifies CEO
as serving as PC’s chief executive but PC is not otherwise
mentioned In the article.

= Political campaign intervention?

= Additional facts: CEO wrote the op-ed in their office at PC
during business hours and utilized staff time to help research,
proof, and format the article.

32



Case
Study #2

Stay At Home Order

= PC, a nonprofit health care organization and 501(c)(3) public
charity, has been consistently engaged in efforts to raise

awareness regarding the dangers of COVID-19 and ways to
flatten the curve since the onset of the pandemic in March.
These efforts include public communications in support of the
governor’s stay at home order.

i N k)
DWT.COM BPM .
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Case
Study #2

DWT.COM

Stay At Home Order

= PC, a nonprofit health care organization and 501(c)(3) public
charity, has been consistently engaged in efforts to raise
awareness regarding the dangers of COVID-19 and ways to
flatten the curve since the onset of the pandemic in March.
These efforts include public communications in support of the
governor’s stay at home order.

= Lobbying and, if so, direct or grassroots?

= Political campaign intervention?
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Case
Study #3

Stay At Home Order

= PC, another nonprofit health care organization and 501(c)(3) public charity,
has been treating COVID-19 patients, but has not engaged in significant
public outreach regarding the pandemic. Six weeks prior to election day, PC
launches a campaign in support of the governor’s stay at home order. The
governor is up for re-election, and the governor’s chief opponent has been a
vocal critic of the stay at home order. The incumbent governor’s response to
the pandemic is seen as key issue in the upcoming election.

= Political campaign intervention?

= Alternative facts: What if the PC didn’t launch a campaign and just liked the
Incumbent governor’s tweet reiterating the need to practice social
distancing?
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Case

Study #4
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Nonprofit Employer

= PF, a 501(c)(3) private foundation, wants to encourage its employees
to vote and to otherwise be civically engaged. To this end, can PF:

= Give all of its employees a paid day off on election day?

= Give all of its hourly employees a paid day off on election day, but not
Its salaried employees?

= Reqgularly circulate messages to all employees regarding the
Importance of voting and information regarding how to register?

= What if these messages emphasized how election day results could
Impact causes pertinent to the PF’s mission?

36



Tips to Avoiding Political Activities
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= Focus on the issues, not the candidates

* Be mindful about the timing of issue-oriented materials
Vis-a-vis upcoming elections

= Be cautious about linking to external websites and
mindful about social media activity

= Review any voter education or planned voter
registration or get out the vote activities for bias

= Have known policies in place limiting the use of
company time and resources for political activities,
Including personal political activities

37



Once the Election is Over...

Permissible Activities:

DWT.COM

= Engaging with members of the new administration or transition team about
broad policy issues (but be aware that it might be lobbying if specific
legislation is involved)

V = Recommending individuals for appointment within the new administration
or for judicial appointment (but be aware that it might be lobbying if
legislative vote is required)

= Commenting on the results of the election, i.e., what happened and why

= Advocating for changes in the election process (e.g., overturning voter
identification laws or expanding vote by mail, but be aware that it might be
lobbying if specific legislation is involved)

= Lawful, peaceful protest

BPM 38



Once the Election is Over...

Impermissible Activities:

DWT.COM

X

BPM

= Supporting or opposing a former candidate or a political party in a way
that might carry forward to a future election (rather than, for instance,
focusing on what a winning candidate should or should not do while in
office)

= Taking credit for an election result, which could suggest intended
intervention in the past election that may undermine the organization’s
nonpartisan status in the future

= Indicating that the organization intends to hold the elected candidate
accountable in a way that is susceptible to being interpreted as a
reference to a future election.
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Q&A

Any

guestions?
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Additional Resources

= Bolder Advocacy website (www.bolderadvocacy.org)

" IRS website (https://www.irs.gov/charities-non-profits/charitable-

organizations/political-and-lobbying-activities)

owr.com  BPM
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Contact Information

Jean L. Tom

Partner, San Francisco

jeantom@dwt.com
415.276.6538
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David Lawson

Counsel, Seattle

davidlawson@dwt.com
P 206.757.8254
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BPM’s Nonprofit Partners, Directors and Managers
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Tamara Mclnerney

Scott Taylor

Jenise Gaskin

Carolyn Amster

Melodie Olson
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Jill Pappenheimer
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For more information on BPM’s Nonprofit services, visit www.bpmcpa.com/nonprofits

BPM
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Nancy Dubois

Kristen Oshiro
r

43


http://www.bpmcpa.com/nonprofits
http://sfportal1/mypeople/Person.aspx?accountname=BPMINC%5Cbtompkins

BPM Offices

San Francisco

600 California Street, Suite 600

San Francisco, CA 94108
Phone: 415-421-5757
Fax: 415-288-6288

San Jose

10 Almaden Blvd., Suite 1000

San Jose, CA 95113
Phone: 408-961-6300
Fax: 408-961-6324

Stockton

3247 W. March Lane, Suite 200

Stockton, CA 95219
Phone: 209-943-2222
Fax: 209-943-2220

Eugene

184 East 11t Avenue, Suite 10

Eugene, OR 97402
Phone: 541-687-5222
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Menlo Park
4200 Bohannon Drive, Suite 250
Menlo Park, CA 94025
Phone: 650-855-6800
Fax: 650-855-6899

Santa Rosa
110 Stony Point Road, Suite 210
Santa Rosa, CA 95401
Phone: 707-544-4078
Fax: 707-544-2190

Fairfield
5030 Business Center Drive, Suite 125
Fairfield, CA 94534
Phone: 408-333-9824

Seattle
12600SE 38t Street, Suite 245
Bellevue, WA 98015
Phone: 425-401-5061
Fax: 425-401-6306

Walnut Creek
2001 North Main Street, Suite 360
Walnut Creek, CA 94596
Phone: 925-296-1040
Fax: 925-296-1099

Saint Helena
1432A Main Street
St. Helena, CA 94574
Phone: 707-968-5207
Fax: 707-544-2190

Orange County- Santa Ana
2010 N. Tustin Avenue
Santa Ana, CA 92705
Phone: 714-558-3236

Fax: 714-558-2652

Orange County- Irvine
2875 Michelle Drive, Suite 200
Irvine, CA 92606

For more information on BPM'’s services, visit www.bpmcpa.com

Bengaluru
Quest Offices, CWZ-1
10t Upper Floor, (10 UF)
Raheja Towers, M.G. Road
Bangalore- 560 001
Phone: +91 (725) 991-4444

Cayman Islands
19 Tarpon Island Drive
Sunrise Landing
Newlands, Grand Cayman
Cayman Islands KY1-1109
Phone: 345-769-6001
Fax: 345-945-0249
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Thank You!
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©2020 BPM. All Rights Reserved. This publication contains information in summary form and is intended for general guidance only. It is not intended to be a
substitute for detailed research or the exercise of professional judgment. Neither BPM nor any other member of the BPM firm can accept any responsibility for
loss brought to any person acting or refraining from action as a result of any material in this publication. On any specific matter, reference should be made to the
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